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ministration,  HEW. 

ACTION:  Final  rule. 

SUMMARY:  The  rules  prescribe  State 
procedures  effective  July  18,  1977  for 
certifying  Intermediate  Care  Facilities 
for  the  Mentally  Retarded  to  participate 
in  State  Medicaid  programs  (title  XTX, 
Social  Security  Act) .  A  study  completed 
in  July  1976  by  the  HEW  Office  of  Long 
Term  Care  indicated  that  only  35  per¬ 
cent  of  State-owned  facilities  were  ex¬ 
pected  to  be  in  full  compliance  with 
standards  by  the  deadline  (March  18, 
1977,  now  July) .  These  regulations  mod¬ 
ify  certain  Federal  requirements  and 
allow  an  extension  of  time  to  meet  se¬ 
lected  standards. 

EFFECTIVE  DATE:  July  18,  1977, 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Richard  C.  Davison,  202-245-0136. 

SUPPLEMENTARY  INFORMATION: 
On  January  18,  1977,  HEW  published  a 
proposed  rule  (42  FR  3325)  to  modify 
Federal  regulations  applicable  to  inter¬ 
mediate  care  facilities  for  the  mentally 
retarded  which  would  otherwise  become 
effective  on  March  18,  1977.  The  purpose 
of  the  proposed  rule  was  to  modify  cer¬ 
tain  requirements  and  to  extend  the 
period  allowed  under  regulations  for 
compliance  with  standards  on  staffing 
and  environmental  conditions. 

Comments  on  the  Notice,  both  pro  and 
con,  raised  serious  questions  with  respect 
to  the  Impact  of  the  proposed  amend¬ 
ments  on  the  current  operations  of  State 
programs  for  the  mentally  retarded,  as 
well  as  on  Federal  and  State  actions  to 
achieve  deinstitutionalization.  In  order 
to  assure  a  thorough  analysis  of  all  of 
the  issues  Involved,  HEW  Issued  a  final 
rule  on  March  18,  1977  extending  the 
deadline  for  meeting  Federal  regulations 
to  July  18,  1977. 

A  wide  variety  of  comments  were  re¬ 
ceived  on  the  January  Notice  from  State 
health  and  welfare  agencies,  consumer 
groups,  social  service  agencies,  the  Na¬ 
tional  Association  of  Retarded  Citizens, 
professional  organizations,  the  National 
Governors’  Conference  and  private  citi¬ 
zens.  All  of  these  comments  have  been  re¬ 
viewed  and  HEW’s  final  decisions  are  dis¬ 
cussed  below. 

Discussion  of  Major  Comments 

CERTIFICATION  OF  NEW  FACILITIES 

Regulations  published  in  January  1974 
established  a  March  18,  1977  (now  July 
1977)  deadline  for  compliance  with  Fed¬ 
eral  standards  applicable  to  institutions 
for  the  mentally  retarded.  Facilities  were 


permitted  to  receive  Medicaid  payments 
in  the  interim  if  they  had  an  acceptable 
plan  (5  249.33(a)  (8)  for  meeting  the 
standards  by  the  1977  deadline. 

The  January  1977  proposed  rules  re¬ 
vised  several  of  the  standards  and  pro¬ 
vided  an  additional  period  (one  year  for 
staffing  and  three  years  for  environmen¬ 
tal  standards)  for  compliance  for  those 
facilities  certified  under  the  program  and 
already  participating  under  an  approved 
plan  of  compliance.  The  proposed  rules 
would  not  have  allowed  this  additional 
time  for  new  facilities  entering  the  pro¬ 
gram  after  March  18. 

Several  comments  received  questioned 
the  legality  of  such  a  distinction.  In  ad¬ 
dition,  it  has  been  pointed  out  that  the 
proposed  rule,  in  effect,  rewards  facili¬ 
ties  which  have  remained  out  of  compli¬ 
ance  since  1974  by  providing  them  even 
more  time  to  meet  requirements,  and 
penalizes  facilities  which  have  never  been 
afforded  an  opportunity  to  work  with 
Federal  financial  assistance  towards 
compliance  with  Federal  standards. 

After  careful  consideration  of  all  of  the 
views  presented  on  both  sides  of  the  is¬ 
sue,  HEW  has  decided,  in  the  interest  of 
equity,  that  all  facilities  certified  on  or 
after  the  effective  date  of  the  regulations 
will  be  subject  to  the  same  terms  and 
conditions  concerning  certification  with 
deficiencies. 

Thus,  the  following  rules  will  apply  re¬ 
gardless  of  the  date  on  which  the  facility 
enters  the  program : 

Any  facility  certified  on  or  after  July 
18,  1977  with  deficiencies  in  Federal  re¬ 
quirements  for  staffing  may  be  given  a 
period  not  to  exceed  July  18, 1978  for  cor¬ 
rection  of  the  deficiency. 

A  facility  certified  on  or  after  July  18, 
1977  with  deficiencies  in  the  Life  Safety 
Code  or  certain  environmental  standards 
may  be  given  a  period  not  to  exceed  July 
18,  1980  for  the  correction  of  the  defi¬ 
ciencies. 

Under  certain  conditions,  the  Secretary 
may  grant  the  State  authority  to  approve 
a  plan  of  correction  beyond  July  18,  1980 
but  not  to  exceed  July  18,  1982. 

APPROVAL  OF  PLANS  OF  CORRECTION 

Proposed  amendments  to  45  CFR  249.- 
33(a)  (2)  provided  that  facilities  could  be 
certified  with  deficiencies  in  staffing,  the 
Life  Safety  Code  or  certain  environ¬ 
mental  standards  if  they  had  a  plan  of 
correction  approved  by  the  Secretary. 

Many  comments  objected  to  the  intro¬ 
duction  of  Federal  determinations  into  a 
process  which  by  statute  is  interpreted  as 
a  State  function  and  authority. 

HEW  agrees,  in  essence,  with  the  com¬ 
ments  that  the  authority  for  determin¬ 
ing  whether  institutions  meet  the  re¬ 
quirements  for  participation  in  Medicaid 
rests  with  the  State.  Accordingly,  §  249.33 
(a)  (2)  has  been  revised  to  provide  State 
survey  agencies  with  the  authority  to 
approve  plans  for  correction  of  deficien¬ 
cies  in  staffing,  the  Life  Safety  Code  and 
environmental  standards.  An  exception 
in  the  area  of  the  Life  Safety  Code  and 
environmental  standards  has  been  pro¬ 
vided,  however:  States  must  obtain  the 


Secretary’s  authorization  for  approval  of 
any  plan  of  correction  that  exceeds  the 
Federal  deadline.  Tills  will  be  granted  on 
a  facility-by-facility  basis  since  a  specific 
determination  must  be  made  that  the  de¬ 
ficiency  can  be  corrected  and  that  the 
plan  is  feasible.  HEW  considers  this 
special  approval  action  necessary  to  as¬ 
sure  that  such  situations  are  kept  to  a 
minimum  and  that  an  extension  is  es¬ 
sential  and  appropriate  in  the  individual 
case. 

In  this  connection,  HEW  wishes  to 
stress  its  commitment  close  monitoring 
of  the  State  survey  and  certification  of 
institutions  for  the  mentally  retarded  to 
assure  State  compliance  with  the  condi¬ 
tions  for  facility  participation  in  the  pro¬ 
gram.  HEW  will  give  particular  attention 
to  State  approval  of  plans  of  correction 
and  State  findings  on  facility  progress. 
Under  the  Federal  validation  authority 
provided  in  5  249.10(b)  (15)  (vi)  (C), 
HEW  will  initiate  fiscal  disallowance  ac¬ 
tions,  in  any  case  where  the  State  has 
failed  to  make  the  required  determina¬ 
tions  (9  249.33(a)  (2)  (11)  (C))  with  re¬ 
spect  to  substantial  facility  progress  in  its 
plan  of  correction.  Under  the  Federal  au¬ 
thority  available,  such  disallowances 
would  be  effective  from  the  date  the 
State  failed  to  meet  the  requirements  of 
9  249.33(a)  (2)  (ii)(C). 

STAFFING  REQUIREMENTS 

The  proposed  revision  to  45  CFR  249.33 
(a)  (2)  provided  for  the  correction  of 
staffing  deficiencies  under  an  approved 
plan  of  correction  not  exceeding  one  year 
from  the  effective  date  of  certification 
after  publication  of  the  regulations. 

-  Several  commentors  requested  that  a 
two-year  period  be  provided  for  correc¬ 
tion  and  several  comments  recommended 
that  the  one-year  correction  period 
should  begin  with  the  date  of  the  revised 
regulations  Ci.e.,  July  18,  1977)  rather 
than  the  date  of  recertification  after 
publication  of  the  regulations. 

HEW  has  concluded  that  one  year  is 
considered  sufficient  time  for  a  facility 
to  recruit  the  necessary  staff  and  is  also 
the  maximum  period  that  a  facility 
should  attempt  to  provide  the  required 
“active  treatment”  short  of  a  full  com¬ 
plement  of  staff.  HEW  believes  a  longer 
period  could  result  in  harm  to  the  resi¬ 
dents  or  at  least  deter  their  progress 
toward  maximum  normal  functioning. 

Accordingly,  the  final  rule  has  been 
amended  to  provide  for  the  correction 
of  staffing  deficiencies  under  a  State- 
approved  plan  not  exceeding  one  year 
(i.e.,  July  18,  1978)  from  the  effective 
date  of  the  regulations.  It  is  recom¬ 
mended,  therefore,  that  State  survey 
agencies  alert  those  facilities  currently 
participating  under  the  program  and 
not  scheduled  for  certification  until  early 
1978  or  later,  that  they  will  also  be  sub¬ 
ject  to  the  July  18, 1978  deadline  for  any 
staffing  deficiencies  noted  during  the 
resurvey. 

HEW  has  also  accepted  a  recommen¬ 
dation  that  approved  correction  plans 
must  also  document  that  financial  re¬ 
sources  are  available  to  provide  the  staff 
indicated  In  the  plan. 
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LIFE  SAFETY  CODE  AND  ENVIRONMENTAL 
REQUIREMENTS 

Proposed  revisions  to  45  CFR  239.33(a) 
(2)  provided  for  certification  of  a  fa¬ 
cility  with  deficiencies  in  Federal  re¬ 
quirements  for  the  Life  Safety  Code,  liv¬ 
ing  units,  dining  rooms  and  therapy 
areas  if  the  facility  had  a  plan  of  cor¬ 
rection  assuring  that  the  facility  would 
meet  these  requirements  during  a  period 
not  to  exceed  March  18,  1980.  The  plans 
of  correction  were  to  include  a  timetable 
for  either  phasing  out  the  institution  or 
for  taking  corrective  steps,  specifying 
when  correction  would  be  completed. 
During  this  period  the  facility  would  be 
surveyed  at  least  semi-annually  to  assure 
adequate  progress  in  meeting  its  plan 
of  correction. 

Many  comments  were  received,  both 
pro  and  con,  concerning  the  proposed 
extension  of  the  period  allowed  for  these 
corrections.  Some  commenters  recom¬ 
mended  no  extension,  others  recom¬ 
mended  an  extension  of  one  year.  While 
the  consensus  of  the  comments  sup¬ 
ported  HEW's  proposed  extension  of 
three  years,  several  comments  were  also 
received  supporting  an  extension,  where 
appropriate,  of  five  years.  Some  com¬ 
ments  also  objected  to  the  proposed 
semi-annual  surveys  as  unnecessary. 

As  HEW  stated  at  the  time,  the  pro¬ 
posed  regulations  were  intended  to  al¬ 
leviate  the  serious  difficulties  States  are 
encountering  in  their  efforts  to  meet 
Federal  requirements  by  the  1977  dead¬ 
line  and  to  permit  continued  participa¬ 
tion  of  facilities  for  a  reasonable  time 
while  improvements  are  being  made.  This 
will  avoid  substantial  disruption  in  the 
care,  treatment  and  living  arrangements 
of  residents  that  would  result  from  their 
transfer  to  other  certified  facilities.  The 
residents  will  not  be  disadvantaged  by 
the  change,  since  the  extended  time  may 
be  granted  only  when  an  approved  plan 
of  correction  is  in  effect  an*  no  harm  will 
result  to  the  Individual.  HEW  will  closely 
monitor  State  activities  to  assure  com¬ 
pliance  with  the  Federal  conditions  for 
approval  of  extension  periods. 

HEW  is  aware  of  the  complexities  and 
difficulties  in  developing  plans  of  cor¬ 
rection  In  the  area  of  the  Life  Safety 
Code  and  environment.  Therefore,  the 
final  rule  provides  that  in  the  case  of  a 
facility  certified  on  or  after  the  effective 
date  of  these  regulations,  it  may  be  cer¬ 
tified  with  deficiencies  In  the  Life  Safety 
Code  and  certain  environmental  stand¬ 
ards  if  the  facility  has  a  State-approved 
plan  of  correction  which  assures  compli¬ 
ance  as  of  July  18, 1980. 

At  the  time  of  the  initial  survey  after 
July  18,  1977,  where  a  facility  is  unable 
to  develop  an  approvable  plan  which  as¬ 
sures  compliance  by  July  18,  1980,  the 
survey  agency  may  request  authority 
from  the  Secretary  to  approve  an  indi¬ 
vidual  plan  of  correction  which  assures 
compliance  during  a  period  not  exceed¬ 
ing  July  18, 1982. 

Therefore,  all  facilities,  certified  on  or 
after  July  18,  1977  with  deficiencies  in 
the  Life  Safety  Code  or  certain  environ¬ 
mental  standards,  must  be  certified  at 


that  time  under  either  (a)  plans  of 
correction  that  do  not  exceed  July  18, 
1980;  or  (b)  with  Secretarial  approval, 
plans  that  do  not  exceed  July  18,  1982. 

State  requests  for  exemption  from  the 
plan  of  correction  deadline  of  July  18, 
1980  can  be  approved  by  the  Secretary 
where  he  has  determined  that  the  addi¬ 
tional  time  is  necessary  as  a  practical 
matter  to  prevent  unreasonable  hard¬ 
ship  to  the  facility  and  to  assure  the  con¬ 
tinuity  of  care  for  individuals  served  by 
the  program.  HEW  criteria  for  the  de¬ 
termination  of  “unreasonable  hardship” 
are  set  forth  under  section  5020  of  the 
HEW  Regional  Director’s  Long  Term 
Care  Manual  and  include  such  factors 
as  the  estimated  cost  of  corrections, 
availability  of  financing  and  the  remain¬ 
ing  useful  life  of  the  building. 

HEW  does  not  agree  that  semi-annual 
State  progress  reports  on  the  extended 
plans  of  correction  are  unnecessary. 
Such  reports  are  viewed  as  essential  if 
HEW  is  to  meet  its  commitment  that 
Federal  funds  be  made  available  only  to 
those  facilities  which  are  in  fact  taking 
adequate  steps  toward  compliance  with 
Federal  standards.  In  an  effort  to  under¬ 
score  this  Federal  intent,  the  final  rule 
has  been  clarified  to  indicate  that 
progress  determ inatiors  must  be  made 
by  the  State  survey  agency  within  six 
months  of  the  initial  approval  of  the  plan 
and  within  every  six  months  thereafter. 
Special  efforts  should  be  made,  there¬ 
fore,  by  survey  agencies  to  schedule  at 
least  one  of  the  six-month  progress 
surveys  so  that  it  coincides  with  general 
overall  yearly  on-site  surveys. 

RESIBENTS  PER  ROOM 

The  proposed  revision  of  45  CFR 
249.13(b)  (6)  (i)(C)  provided  that  vari¬ 
ances  to  the  limitation  of  four  residents 
per  room  could  not  exceed  eight  resi¬ 
dents.  In  addition,  the  survey  agency 
would  have  to  document  a  re  justification 
of  the  variation  each  quarter. 

A  wide  variety  of  comments  were 
received.  Some  favored  a  four  to  a  room 
requirement  with  no  allowed  variances 
while  others  favored  a  variance  provision 
with  no  Federal  numerical  restrictions. 
In  addition,  many  comments  recom¬ 
mended  annual  rather  than  quarterly 
variance  rejustlflcations.  Several  com¬ 
ments  also  indicated  that  restrictive 
Federal  requirements  on  number  of  resi¬ 
dents  per  room  pose  a  serious  threat  to 
the  care  and  safety  of  non-ambulatory 
residents  where  direct  visual  surveillance 
by  staff  is  of  major  importance. 

After  considering  the  comments  re¬ 
ceived,  HEW  has  concluded  that  an 
arbitrary  numerical  limitation  on  the 
number  of  residents  would  be  overly 
restrictive  and  pose  a  serious  hardship 
on  the  States  as  well  as  on  certain  types 
of  individuals,  e.g.  the  severely  handi¬ 
capped,  those  in  pediatric  wards. 

Therefore.  HEW  has  modified  Federal 
requirements  to  provide  that  the  survey 
agency  may  grant  a  variance  where  it 
has  made  a  determination  that  a  physi¬ 
cian  or  a  psychologist  has  justified  in 
the  individual’s  plan  of  care  that  assign¬ 
ment  to  a  bedroom  of  more  than  4  resi¬ 


dents  meets  the  Individual  resident’s 
program  needs  and  that  the  health  or 
safety  of  the  resident  is  not  adversely 
affected. 

As  part  of  HEW’s  concern  with  the 
needs  of  individuals  rather  than  abstract 
numerial  limitations,  annual  independ¬ 
ent  professional  review  teams  will  be  ex¬ 
pected  to  place  particular  emphasis  on 
assuring  that  room  assignments  are  in 
accordance  with  the  programmatic  needs 
of  each  individual.  The  final  regulations 
also  correct  a  technical  error  in  the  pro¬ 
posed  rules  by  clarifying  that  extended 
time  frames  (i.e.  until  1980  or  1982)  for 
the  plans  of  correction  apply  to  resident 
bedroom  deficiencies  (e.g.  four  residents 
per  room) . 

BEDROOM  SQUARE  FOOTAGE 

HEW’s  proposed  revision  of  45  CFR 
249.13(b)  (6)  (i)  (D)  provided  for  vari¬ 
ances  in  the  80/100  square  footage  re¬ 
quirements  for  ambulatory  resident  bed¬ 
rooms  if  this  would  not  adversely  affect 
the  individual’s  program  needs  andjgoals. 
The  variances  would  be  restricted  to  not 
less  than  60  square  feet  per  resident  in 
multiple  bedrooms  and  not  less  than  80 
square  feet  per  resident  in  single  bed¬ 
rooms. 

Comments  generally  supported  these 
requirements  for  ambulatory  residents  of 
not  less  than  60  or  80  square  feet.  Many 
commentors  recommended  allowing  these 
variances  for  non-ambulatory  residents. 
Some  also  recommended  that  variances 
to  the  80/100  square  footage  requirement 
be  permitted  only  in  facilities  of  15  beds 
or  less  where  other  areas  are  available 
for  resident  use.  Concern  was  also  ex¬ 
pressed  that  square  footage  variances  not 
be  permitted  where  more  than  four  resi¬ 
dents  share  a  bedroom.  There  was  a  gen¬ 
eral  consensus  among  the  comments  that 
greater  emphasis  be  directed  on  assuring 
the  adequacy  of  space  outside  of  the  bed¬ 
room  where  residents  spend  the  major 
portion  .of  the  waking  day.  Several  com¬ 
ments  requested  HEW  clarification  of 
the  definition  of  “bedroom”,  space  be¬ 
tween  beds  and  other  various  aspects  re¬ 
lated  to  the  application  of  Federal  re¬ 
quirements  for  resident  bedrooms. 

While  HEW  endorses  and  recommends 
wherever  possible  the  higher  square  foot¬ 
age  provisions  of  80  and  100  square  feet 
for  all  resident  bedrooms,  it  has  decided 
that,  for  purposes  of  the  Medicaid  pro¬ 
gram  and  Federal  efforts  to  establish 
minimal  acceptable  standards,  the  60 
and  80  square  footage  requirements  shall 
apply  for  all  resident  bedrooms.  This 
provision  is  consistent  with  standards 
established  by  Joint  Commission  on  the 
Accreditation  of  Hospitals. 

In  addition,  it  is  expected  that  this 
modification  to  the  requirements  for  bed¬ 
room  square  footage  will  provide  addi¬ 
tional  flexibility  and  incentives  to  facili¬ 
ties  to  increase  the  size  of  the  areas  pro¬ 
vided  for  resident  living  activities,  where 
the  residents  spend  the  major  portion  of 
the  waking  day. 

Consistent  with  this  approach,  special 
emphasis  will  be  directed  in  the  Fed¬ 
erally-sponsored  surveyor  training  pro¬ 
grams  on  Increasing  surveyor  skills  in 
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providing  consultation  to  facilities  and 
in  the  application  of  Federal  require¬ 
ments  concerning  adequate  and  appro¬ 
priate  resident  living  and  program  space 
(i.e.,  45  CFR  149.13  (b)  and  (c) ). 

HEW  instructions  to  the  State  survey 
agencies  will  also  clarify  those  related 
areas  which  have  been  identified  by  oom- 
menters  as  a  source  of  confusion  or  mis¬ 
interpretation. 

WATER  TEMPERATURE 

Current  Federal  regulations  under  45 
CFR  249.13(b)  (6)  (xi)  provide  that  the 
hot  water  temperature  at  all  taps  to 
which  residents  have  access  must  be  con¬ 
trolled  so  that  it  does  not  exceed  110  de¬ 
grees  Fahrenheit.  A  substantial  number 
of  comments  requested  clarification  of 
the  water  temperature  rule  as  related  to 
resident  training  programs  in  the  use  of 
hot  water  taps  (e.g.,  where  residents  are 
being  prepared  to  make  trips  or  to  live 
outside) . 

HEW  has  therefore  modified  these 
regulations  to  clarify  that  hot  water 
taps  must  be  thermostatically  controlled 
not  to  exceed  110  degrees,  except  that 
variances  may  be  permitted  in  supervised 
areas  where  residents  are  being  trained 
in  the  use  and  control  of  hot  water. 

QUALIFIED  MENTAL  RETARDATION  SPECIALIST 

The  proposed  revision  to  45  CFR 
249.12(c)  (3)  expanded  the  definition  of 
a  “qualified  mental  retardation  special¬ 
ist”  (QMRP)  to  include  a  rehabilitation 
counselor  certified  by  the  Committee  on 
Rehabilitation  Counselor  Certification 
who  has  specialized  training  or  one  year 
of  experience  in  treating  the  mentally 
retarded. 

Comments  recommended  that:  (a)  the 
definition  be  further  expanded  to  include 
Individuals  with  degrees  in  sociology  and 
other  related  fields,  licensed  ,  nursing 
home  administrators  and  practical 
nurses  with  three  years’  experience  in 
mental  retardation;  (b)  the  qualifica¬ 
tions  of  a  QMRP  be  determined  by  State 
certification  processes  approved  by  the 
Secretary;  and  (c)  the  QMRP  qualifica¬ 
tion  for  social  workers  include  experience 
under  the  supervision  of  a  QMRP  as  well 
as  under  a  social  worker. 

HEW  feels  that  further  expansion  of 
the  definition  or  qualification  methods 
for  a  QMRP  could  not  be  justified  at  this 
time  without  further  detailed  study, 
which  will  be  undertaken  at  a  later  date. 

SELF-PRESERVATIOU  REQUIREMENT  FOR  RES¬ 
IDENTS  IN  FACILITIES  OF  15  BEDS  OR 

LESS 

The  proposed  revision  to  §  249.12(a) 

(5)  (i)  provided  for  mobile  non-ambula¬ 
tory  as  well  as  ambulatory  residents  to 
be  housed  in  facilities  of  15  beds  or  less 
and  provided  an  exception  to  the  re¬ 
quirement  that  the  residents  must  be 
certified  as  capable  of  self-preservation. 
Ulis  exception  allowed  the  application  of 
the  Lodging  or  Rooming  House  section  of 
the  Life  Safety  Code  in  facilities  of  15 
beds  or  less  housing  non-certifled  resi¬ 
dents  if  the  Secretary  determined  that 
the  facility  had  an  adequate  24-hour 
evacuation  plan. 


HEW  agrees  with  the  consensus  of  the 
comments  received  that  the  proposed  re¬ 
vision  would  not  adequately  ensure  the 
safety  of  ambulatory  or  mobile  non¬ 
ambulatory  residents  determined  inca¬ 
pable  of  self-preservation. 

Therefore,  HEW  has  awarded  a  grant 
to  the  National  Bureau  of  Standards  to 
develop  a  more  rational  approach  to  the 
Life  Safety  requirements  for  small  fa¬ 
cilities  housing  the  developmentally  dls- 
abled.  Pending  results  of  this  grant,  HEW 
will  continue  to  enforce  current  require¬ 
ments  under  5  249.12(a)(5)  that  resi¬ 
dents  in  facilities  of  15  beds  or  less  must 
be  certified  as  ambulatory  and  capable  of 
self -preservation. 

MISCELLANEOUS  COMMENTS 

HEW  has  considered  the  following  sug¬ 
gestions  but  does  not  agree  that  the  regu¬ 
lation  would  be  improved  or  the  objec¬ 
tives  of  the  program  served  if  they  were 
accepted:  (1)  That  the  regulations  issued 
in  January  1974  and  effective  now  on 
July  18, 1977  be  enforced  without  change 
or  modification; 

(2)  That  new  admissions  be  allowed  in 
facilities  under  a  plan  for  phasing  out; 

(3)  That  the  concept  of  “good  faith 
effort”  be  incorporated  as  a  basis  for  con¬ 
tinued  approval  of  plans  of  correction. 

The  first  suggestion  would  result  in 
Cutoff  of  Federal  funds  to  a  significant 
number  of  facilities  that  are  progressing 
toward  full  compliafice  with  require¬ 
ments  and  that  provide  an  adequate  level 
of  care  to  Medicaid  recipients.  This  cut¬ 
off  could  result  in  lowering  the  quality  of 
care  or  even  ending  any  public  responsi¬ 
bility  for  providing  care  where  States 
are  unable  to  assume  the  full  monetary 
burden.  On  the  other  hand,  allowing  the 
additional  time  periods  assures  continu¬ 
ity  of  care  for  the  retarded  during  the  in¬ 
terim  and  satisfactory  progress  to  full 
compliance  by  a  specified  date. 

Allowing  new  admissions  in  buildings 
being  phased  out  would  be  contradictory 
to  the  intent  of  the  plan  and  could  result 
in  continued  delays  in  making  other  ar¬ 
rangements  for  care,  to  the  detriment  of 
all  of  the  residents. 

Because  of  its  vagueness,  “good  faith 
effort”  is  a  very  difficult  regulatory  con¬ 
cept  to  enforce.  HEW  believes  a  specific 
requirement  for  documented  findings  is 
more  easily  understood  and  readily 
accepted. 

COMMENTS  BEYOND  SCOPE 

A  number  of  comments  were  received 
that  were  beyond  the  scope  of  the  No¬ 
tice.  They  included  recommendations 
for:  (1)  A  HEW  policy  on  community- 
based  programs; 

(2)  Waiver  of  the  American  National 
Standards  Institute  standards  in  facili¬ 
ties  not  serving  the  physically  handicap¬ 
ped; 

(3)  HEW  designation  of  a  person  or 
unit  that  would  coordinate  the  program 
and  have  authority  to  act  on  policy  mat¬ 
ters  and  the  administration  and  inter¬ 
pretation  of  the  regulations; 

(4)  Regulation  revision  which  would 
replace  numeric  standards  with  per¬ 
formance-based  measures; 


(5)  Review  and  update  of  Federal  reg¬ 
ulations  every  two  years; 

(6)  Establishment  of  two  levels  of  care 
for  the  mentally  retarded; 

(7)  The  modification  and  revision  of 
various  sections  and  Interpretations  of 
the  Life  Safety  Code. 

In  addition  to  those  comments  falling 
outside  of  the  scope  of  the  Notice,  a  wide 
variety  of  comments  requested  clarifica¬ 
tion  of  the  interpretation  and  applica¬ 
tion  of  many  of  the  standards.  Special 
note  has  been  made  of  these  comments 
and  questions  and  will  be  incorporated 
in  subsequent  guidelines  issued  by  HEW. 

Accordingly,  Part  249,  Chapter  II,  Title 
45,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  Section  249.12  is  amended  by  amend¬ 
ing  paragraph  (c)  (3) ,  as  set  forth  below : 

§  249.12  Standards  for  intermediate 
care  facilities. 

(a)  The  standards  for  an  intermediate 
care  facility  (as  defined  in  5  249.10(b) 
(15)  of  this  part)  which  are  specified  by 
the  Secretary  pursuant  to  section  1905 
(c)  and  (d)  of  the  Social  Security  Act 
and  are  applicable  to  all  intermediate 
care  facilities  are  as  follows.  The  facil¬ 
ity:  •  •  • 

•  •  •  •  • 

(c)  In  addition,  for  institutions  for  the 
mentally  retarded  or  persons  with  relat¬ 
ed  conditions,  the  following  standards 
specified  pursuant  to  section  1905(d) 
of  the  Social  Security  Act  shall  ap¬ 
ply.  •  •  * 

(3)  The  Institution  provides  for  a 
Qualified  Mental  Retardation  Profes¬ 
sional  who  is  responsible  for  supervising 
the  Implementation  of  each  resident’s 
individual  plan  of  care,  integrating  the 
various  aspects  of  the  institution’s  pro¬ 
gram,  recording  each  resident’s  progress 
and  initiating  periodic  review  of  each  in¬ 
dividual  plan  of  care  for  necessary  mod¬ 
ifications  or  adjustments.  The  term 
“Qualified  Mental  Retardation  Profes¬ 
sional”  means :  •  •  • 

(lx)  A  rehabilitation  counselor  who  is 
certified  by  the  Committee  on  Rehabili¬ 
tation  Counselor  Certification  and  who 
has  specialized  training  or  one-year  of 
experience  in  treating  the  mentally  re¬ 
tarded. 

•  •  »  •  • 

2.  Section  249.13  is  amended  by  revis¬ 
ing  paragraph  (b)  (6) ,  as  set  forth  below : 

§  249.13  Standards  for  intermcditac  rare 
facility  services  in  institutions  for  the 
mentally  retarded  or  person*  aitli  re¬ 
lated  conditions. 

Effective  July  18,  1977,  the  standards 
for  intermediate  care  facility  services  (as 
defined  in  §  249.10(b)  (15) )  in  an  institu¬ 
tion  for  the  mentally  retarded  or  persons 
with  related  conditions,  which  are  speci¬ 
fied  by  the  Secretary  pursuant  to  section 
1905  (c)  and  (d)  of  the  Social  Security 
Act  and  referred  to  in  5  249.12(c)  (6) ,  are 
specified  in  this  section.  At  such  time  as 
an  institution  is  deemed  to  meet  the 
standards  contained  in  this  section,  such 
institution  will  no  longer  be  required  to 
meet  the  following  provisions  of  5  249.12: 
(a)  (1)  (1),  (ii)  (A),  (iv),  (v)  and  (vi) ;  (a) 
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(4);  (a)  (6)  (D  (B),  (iff),  (v).  (vD.  (vfl) 
and  (vlii) ;  (a)  (7) ;  (a)  (8) ;  (c)  (4) ;  and 
(c)(5). 

•  •  •  •  • 

(b)  Resident  living.  •  •  • 

(6)  Design  and  equipage  o/  living 
units.  (1)  Bedrooms  shall: 

(A)  Be  on  or  above  street  grade  level; 

(B)  Be  outside  rooms ; 

(C)  Accommodate  no  more  than  4 
residents.  However,  the  survey  agency 
may  grant,  under  certain  conditions,  a 
variance  from  "this  limitation  for  the 
period  of  a  specific  certification.  A  vari¬ 
ance  may  be  granted  where  the  survey 
agency  has  made  a  finding,  as  part  of 
the  survey  record,  that  a  physician  or 
psychologist  (as  defined  in  §  249.12(c) 
(3)  (D )  had  justified  in  each  affected 
resident’s  plan  of  care  that  assignment  to 
a  bedroom  of  more  than  4  residents  is  in 
accordance  with  the  particular  program¬ 
matic  needs  of  the  individual  and  that 
the  variance  does  not  adversely  affect 
the  health  or  safety  of  the  individuals; 
and 

(D)  Provide  at  least  60  square  feet  per 
resident  in  multiple  sleeping  rooms,  and 
not  less  than  80  square  feet  per  resident 
in  single  rooms. 

*  *  *  •  • 

(xi)  The  temperature  of  the  hot  water 
at  all  taps  to  which  residents  have  ac¬ 
cess  shall  be  controlled  by  the  use  of  ther¬ 
mostatically  controlled  mixing  valves 
or  by  other  means,  so  that  it  does  not 
exceed  110  degrees  Fahrenheit.  However, 
the  survey  agency  may  grant,  as  part  of 
the  survey  record,  a  variance  to  this  re¬ 
quirement  where  it  is  required  in  super¬ 
vised  areas  to  train  residents  in  the  use 
and  control  of  hot  water. 

*  *  •  •  • 

3.  Section  249.33  is  amended  by  revis¬ 
ing  paragraphs  (a)  (2),  (a)  (4)  (ill),  (It) 
and  (5)  (lv)  as  set  forth  below  and  by 
revoking  paragraph  (a)(8). 

§  249.33.  Standards  for  payment  for 
skilled  nursing  and  intermediate  care 
facility  services. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act 
must:  •  •  • 

(2)  Provide  that  the  single  State 
agency  will,  prior  to  execution  of  an 
agreement  with  any  facility  (including 
hospitals  and  skilled  nursing  facilities) 
for  provision  of  intermediate  care  facil¬ 
ity  services  and  making  payments  under 
the  plan,  obtain  certification  from  the 
agency  designated  pursuant  to  S  250.100 
(c)  of  this  chapter  that  the  facility 
meets  the  definition  set  forth  under 
§  249.10(b)  (15).  However,  (1)  An  inter¬ 
mediate  care  facility  (other  than  an  in¬ 
stitution  for  the  mentally  retarded)  de¬ 
ficient  under  environment  and  sanitation 
(S  249.12(a)  (6) )  or  the  Life  Safety  Code 
(§  249.12(a)  (5))  may  be  certified  in  ac¬ 
cordance  with  paragraph  (a)  (4)  (111)  of 
this  section  for  a  period  not  exceeding 
2  years  following  the  date  of  certification 
provided  that: 


(A)  The  Institution  submits  a  written 
plan  of  correction  acceptable  to  the  sur¬ 
vey  agency  which  contains: 

(1)  The  specific  steps  that  it  will  take 
to  meet  these  requirements:  and 

(2)  A  timetable  not  exceeding  2  years 
from  the  date  of  the  Initial  certification 
of  the  facility  for  participation  as  an 
intermediate  care  facility  detailing  the 
corrective  steps  to  be  taken  and  when 
correction  of  deficiencies  will  be  accom¬ 
plished: 

(B)  The  survey  agency  finds  that  the 
facility  potentially  can  meet  such  re¬ 
quirements  through  the  corrective  steps 
and  they  can  be  completed  during  the  2 
year  allowable  period  of  time; 

(C)  During  the  period  allowed  for 
corrections,  the  institution  Is  determined 
to  be  in  compliance  with  State  fire  safety 
and  sanitation  codes  and  regulations ; 

(D)  The  survey  agency,  on  the  basis 
of  on-site  surveys  conducted  by  qualified 
surveyors,  finds  as  part  of  the  survey 
record  that  the  facility  has  in  fact  made 
substantial  progress  in  meeting  its  plan 
for  correction.  These  findings  must  be 
made  within  six  months  after  the  initial 
approval  of  the  plan  and  within  every 
six  months  thereafter.  The  findings  must 
be  supported  in  the  record  by  signed  con¬ 
tracts,  work  orders,  or  other  documenta¬ 
tion;  and 

(E)  At  the  completion  of  the  period 
allowed  for  corrections,  the  intermediate 
care  facility  is  in  full  compliance  with 
the  Life  Safety  Cdde  requirements  set 
forth  under  §  249.12(a)  (5),  and  the  re¬ 
quirements  for  environment  and  sani¬ 
tation  set  forth  under  {249.12(a)(6), 
except  for  any  provisions  waived  in  ac¬ 
cordance  with  {  249.12; 

(ii)  An  institution  for  the  mentally  re¬ 
tarded  (or  distinct  part  thereof)  de¬ 
termined  on  or  after  July  18,  1977,  to 
have  deficiencies  in  staffing  ({  249.13(b) 
(5)).  the  Life  Safety  Code  ({249.12(a) 
(5));  living  units  ({  249.13(b)(6)  (i) ; 
(ii)  (D) ;  (ill),  (iv),  (v).  (vli) ,  (vlii),  (ix) 
and  (xii) ;  dining  rooms  ({249.13(c)(4) 
(vUl) ) ;  or  therapy  areas  ({  249.13(c)  (8) 
(vi)),  may  be  certified  in  accordance 
with  paragraph  (a)  (4)  (ill)  (A)  of  this 
section  Provided,  That: 

(A)  Prior  to  certification,  on  or  after 
July  18,  1977,  a  written  plan  of  correc¬ 
tion  has  been  approved  in  writing  by  the 
survey  agency  which  details  the  extent 
of  the  institution’s  current  compliance 
with  such  requirements  and  the  specific 
action  steps  that  it  will  take  to  meet  all 
such  requirements.  Such  plans  must: 

(f)  In  the  case  of  public  institutions, 
be  approved  by  the  State  or  political  sub¬ 
division  having  Jurisdiction  over  the 
operation  of  the  facility;  and 

(2)  In  the  case  of  a  facility  determined 
to  have  deficiencies  under  the  require¬ 
ments  for  staffing  ({  249.13(b)(5)),  es¬ 
tablish  a  timetable  for  completion  of 
necessary  action  steps  for  correction  of 
staffing  deficiencies  by  July  18, 1978.  Such 
plan  must  include  the  number,  job  titles, 
and  qualifications  of  personnel  employed 
by  the  facility  and  arrangements  for  re¬ 
uniting  and  training  additionally  re¬ 
quired  personnel  sufficient  to  Insure  that 


each  resident  participates  in  an  effective 
program  of  active  treatment.  The  plan 
must  also  include  documented  evidence 
of  the  availability  of  sufficient  financial 
resources  to  complete  correction  of  staff¬ 
ing  deficiencies ;  and 

(3)  In  the  case  of  a  facility  determined 
to  have  deficiencies  under  the  require¬ 
ments  for  the  Life  Safety  Code  ({  249.12 
(a)  (5) ).  living  units  ({  249.13(b)  (6)  (i) ; 
(ii)  (D) ;  (iii),  (tv),  (v>,  (vii),  (viii).  (ix) 
and  (xii) ) ;  dining  rooms  ({  249.13(e)  (4) 
(viii) ).  or  therapy  areas  ({  249.13(c)(8) 
(vl)),  provide  assurance  that  the  fa¬ 
cility  will  meet  such  requirements  during 
a  period  not  to  exceed  July  18.  1980.  If 
at  the  time  of  first  survey,  on  or  after 
July  18,  1977,  a  facility  is  unable  to  de¬ 
velop  a  plan  of  correction  which  assures 
compliance  by  July  18.  1980,  the  survey 
agency  may  request  from  the  Secretary 
an  exception  to  this  limitation  with  re¬ 
spect  to  each  deficiency.  He  may  author¬ 
ize  the  survey  agency  to  approve  a  spe¬ 
cific  plan  of  correction  for  a  period  not 
exceeding  July  18,  1982,  where  he  has 
determined  that  additional  time  is  neces¬ 
sary,  as  a  practical  matter,  to  prevent  un¬ 
reasonable  hardship  to  the  facility  and 
to  assure  the  continuity  of  care  for  in¬ 
dividuals  served  under  the  program.  AH 
approved  plans  of  correction  under  this 
subparagraph  (3)  must  include: 

(i)  A  timetable  detailing  the  corrective 
steps  to  be  taken  and  specifying  when 
correction  of  deficiencies  will  be  accom¬ 
plished.  The  timetable  must  specify  th« 
necessary  structural  changes  and  reno¬ 
vations  to  buildings  and  provide  docu¬ 
mented  evidence  of  the  availability  of 
sufficient  financial  resources  to  complete 
such  changes  or  renovations  on  schedule; 
or 

(ii)  A  timetable  for  the  phasing  out 
of  the  certified  institution  (or  distinct 
part  thereof)  which  provides  for  no  new 
title  XIX  resident  admissions  to  subject 
buildings  (or  distinct  parts  thereof)  after 
approval  of  the  plan.  Such  timetables 
must  specify  the  units  or  buildings  to  be 
closed  and  describe  the  phase-out  action 
steps  and  the  alternate  methods  and 
systems  provided  in  lieu  of  the  full  reg¬ 
ulatory  requirements  which  will  assure 
the  health  and  safety  of  the  residents 
until  the  building  is  completely  phased 
out. 

(B)  During  the  period  allowed  for  cor¬ 
rection,  the  institution  is  determined  to 
be  in  compliance  with  applicable  State 
fire  safety  and  sanitation  codes  and 
regulations. 

(C)  The  survey  agency,  on  the  basis 
of  on-site  surveys  conducted  by  qualified 
surveyors,  finds  as  part  of  the  survey 
record  that  the  facility  has  in  fact  made 
substantial  progress  in  meeting  its  plan 
for  correction.  These  findings  must  be 
made  within  six  months  following  the 
initial  approval  of  the  plan  and  within 
every  six  months  thereafter.  The  find¬ 
ings  must  be  supported  in  the  record  by 
signed  contracts,  work  orders,  or  other 
documentation. 

(D)  At  the  completion  of  the  period 
provided  for  under  plans  established 
under  paragraph  (a)  (2)  (11)  (A)  of  thitf 
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section,  the  Institution  (or  distinct  part 
thereof)  has  achieved  full  compliance 
with  such  plans  and  is  found  in  compli¬ 
ance  with  the  requirements  for  staffing 
(§  249.13(b)  (5),  the  Life  Safety  Code 
(§  249.12(a)(5)),  living  units  (5  249.13 
(b)  (6)  (i) ;  (ii)  (D) ;  (hi) ,  (iv) ,  (v) ,  (vii) , 
(viii) ,  (lv)  and  (xii) ) ;  dining  rooms 
(§  249.13(c)  (4)  (viii) )  and  therapy  areas 
(§  249.13(c)  (8)  (vi) ) ;  except  for  any  pro¬ 
visions  waived  in  accordance  with  §  249.- 
12(a)(5),  and  8  249.13(f)  (1)  (iv)  or 
subject  to  approved  variances  under 
§  249.13(b)  (6)  (i)  (C)  and  (D) . 

•  •  •  •  • 

(4)  Provide  that  certification  by  the 
survey  agency  designated  pursuant  to 
§  250.100(c)  of  this  chapter  will  be  sub¬ 
ject  to  the  following  provisions  and 
exclusions:  •  •  • 

(ill)  In  the  case  of  facilities  certified 
under  the  provisions  of  paragraph  (a)  (4) 


(ii)  (A)  and  (B)  of  this  section  certifi¬ 
cation  will  be  fear: 

(A)  A  period  that  is  no  later  than  the 
60th  day  following  the  end  of  the  time 
period  specified  for  the  correction  of 
deficiencies  in  a  written  plan  which  the 
survey  agency  has  approved;  however  in 
no  case  may  the  certification  period  ex¬ 
ceed  12  full  calendar  months  except  as 
provided  for  under  paragraph  (a)  (2)  (i) 
or  (ii)  of  this  section,  or  •  *  * 

(iv)  No  second  certification  under  the 
condition  specified  in  paragraph  (a)  (4) 
(ii) ,  except  as  provided  for  under  para¬ 
graphs  (a)(2)(i)  and  (ii)(A)(3),  may 
be  executed  if : 

•  •  *  •  • 

(5)  *  *  * 

(iv)  perform,  with  qualified  person¬ 
nel,  on-site  Inspections  at  least  once 
during  the  term  of  a  certification  and 
every  six  months  as  provided  for  under 
paragraphs  (a)  (2)  (i)  (D)  and  (ii)  (C)  of 


this  section  or  more  frequently  if  there 
is  a  question  of  compliance. 

•  •  •  •  • 

(Sec.  1102,  49  Stat.  047  (42  US.C.  1302).) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714  Medical  Assistance  Pro¬ 
gram.) 

Note. — The  Health  Care  Financing  Ad¬ 
ministration  has  determined  that  this  docu¬ 
ment  does  not  require  preparation  of  an 
Inflationary  Impact  Statement  under  Exec¬ 
utive  Order  11821  and  OMB  Circular  A-107. 

Dated:  May  12, 1977. 

Don  Wortman, 

Acting  Administrator,  Health  Care 
Financing  Administration . 

Approved:  May  21,  1977. 

Joseph  A.  Califano,  Jr., 

Secretary. 
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